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Chapter 41

Russia

Antitrust Advisory

1 Relevant Authorities and Legislation

1.1 Who is/are the relevant merger authority(ies)?

The authority solely responsible for enforcing merger rules
in Russia is the Federal Antimonopoly Service of the Russian
Federation (“FAS”). FAS is part of the Russian government but
is to a certain extent independent in its decision-making process.
Until recently, the government has been said to interfere in FAS’s
merger decisions, especially in relation to acquisitions in impor-
tant spheres of the Russian economy. However, since 2008 there
exists a special clearance procedure for such governmental inter-
ference — the so-called strategic clearance under the Federal Law
No. 57-FZ dated 29 April 2008 On the Procedure for Making
Foreign Investments in the Companies Which Have Strategic
Importance for National Defence and State Security (the “Strategic
Investments Law”). After this procedure has been launched, FAS
seemed to become more independent from the government in
deciding on competition aspects of M&A transactions.

1.2 What is the merger legislation?

The key piece of legislation is the Federal Law No. 135-FZ dated
26 July 2006 On the Protection of Competition, as amended (the
“Competition Law”). The rules set out in the Competition Law
are further elaborated in the acts of FAS. The most important
of these in the area of merger control is the FAS Order No. 129
dated 17 April 2008 which sets out detailed requirements for
presenting information in the course of the notification process.

1.3 Is there any other relevant legislation for foreign

mergers?

The Competition Law covers both domestic and foreign
mergers, and there is no other legislative act which sets out
competition rules related to foreign mergers. Other aspects
of foreign mergers having a nexus to Russia, as well as foreign
investments to Russia, are generally regulated by the Federal
Law No. 160-FZ dated 9 July 1999 On Foreign Investments in
the Russian Federation and, in relation to investments into stra-
tegic Russian companies, by the Strategic Investments Law.

1.4 Is there any other relevant legislation for mergers

in particular sectors?

There are special rules related to mergers in particular sectors.
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Firstly, these are set out in the Strategic Investments Law and
are applicable to foreign investments in a number of strategic
sectors of the Russian economy (which include aerospace,
defence, nuclear energy, cryptography, mining, natural monop-
olies, aquatic resources, etc.). Foreign investors acquiring
shares in, or control over, Russian entities acting in any of
these sectors may be required to obtain prior clearance of the
Governmental Committee or submit a post-closing notifica-
tion to FAS depending on the shareholding acquired. Secondly,
there exist prohibitions on the acquisition by foreign investors
of majority interests in Russian companies in various sectors,
such as auditing, aviation, media, gas transportation, nuclear
energy, etc. Thirdly, there exist special clearance procedures
for foreign investments in the banking and insurance markets.
All these rules are separated from the merger control regime,
although some of them (e.g. the strategic investment clearance
procedure) are partially enforced by FAS.

2 Transactions Caught by Merger Control
Legislation

2.1 Which types of transaction are caught — in

particular, what constitutes a “merger” and how is the
concept of “control” defined?

Russian merger rules catch the following transactions: (i) acqui-
sitions of shares in companies, which exceed the thresholds
of 25%, 50% and 75% of the voting shares of Russian joint-
stock companies and 1/3, 1/2 and 2/3 of the voting rights in
Russian limited liability companies (‘share deals’); (i) acquisi-
tions of fixed assets (except for land plots and non-production
real estate objects) and intangible assets where the transferring
company disposes of more than 20% of such of assets (‘asset
deals’); (iii) acquisitions of the rights to determine the terms of
business, which are typically associated with control as opposed
to standard (minority protection) blocking (veto) rights (‘acqui-
sition of control’); (iv) the establishment of an entity, the capital
of which is made up of an in-kind contribution of shares or
assets of other companies; (v) restructurings of Russian compa-
nies by way of their reorganisation under Russian corporate
law (joining and accession); and (vi) joint-venture agreements
between competitors related to the territory of Russia. Other
types of transactions do not fall under merger control, including
various instruments that create an entitlement to acquire an
equity interest in the future (e.g. an option, a pledge). Merger
clearance may be required only in case of the enforcement of
such entitlement.

Merger Control 2020




2.2 Can the acquisition of a minority shareholding
amount to a “merger”?

Yes. This is the case where there is an acquisition of more than
25% of voting shares of a joint-stock company or 1/3 of voting
rights in a limited liability company (see question 2.1). But these
thresholds apply only to companies incorporated in Russia; in
respect of foreign companies, the share threshold is higher and
is set at 50% of voting shares (see question 2.4 for more details
on foreign-to-foreign transactions).

2.3 Arejoint ventures subject to merger control?

Joint ventures are subject to merger clearance either: (i) if they
result in the establishment of a new entity and the transfer of
assets/shares of other companies to such entity (regardless of
whether the parties to the joint-venture are competitors); or (i)
if the contemplated joint-venture is between competitors and
relates to the territory of Russia. As regards the establishment
of a joint venture by way of the contribution of shares/assets,
the same share/asset thresholds apply as in respect of straight-
forward acquisitions (see question 2.1). As regards the joint-ven-
ture between competitors, they require merger clearance regard-
less of whether the relevant joint-venture is full-function or non
full-function, i.e. whether a new undertaking is established, or
the joint-venture is contractual in nature.

2.4 What are the jurisdictional thresholds for

application of merger control?

Russian merger rules have extra-territorial effect, i.e. they in
principle apply to transactions entered into outside of Russia.
The Competition Law sets out explicit jurisdictional thresholds
in relation to merger control. A transaction (within the meaning
as described in question 2.1) may require clearance by FAS, if:
(i) the shares of a Russian company are acquired directly; (ii)
the assets located in Russia are acquired; (iii) an indirect control
over a Russian company is acquired; (iv) a direct or indirect
control is acquired in respect of a foreign entity which gener-
ated turnover in Russia of more than RUR 1 billion (approx-
imately €13.7 million) for the last financial year; and/or (v)
competitors enter into a joint venture involving joint activity in
Russia. Turnover for purposes of threshold (iv) is to be calcu-
lated on the basis of direct sales of goods and services to Russian
customers (i.e. turnover from sales to third party distribu-
tors located outside of Russia which in turn resell products in
different countries, including in Russia, is not to be accounted
for). In addition to jurisdictional thresholds, there exist finan-
cial thresholds, which apply to the parties and their groups. If
these financial thresholds are met, the transaction in question
requires clearance; otherwise, no clearance is required even if
the jurisdictional thresholds are met. Clearance is required if: ()
the combined balance sheet asset value of the parties and their
groups exceeds RUR 7 billion (approximately €96 million) OR
the combined turnover of the parties and their groups exceeds
RUR 10 billion (approximately €137 million); and (ii) the asset
value of the target entity and its group exceeds RUR 400 million
(approximately €5.5 million). The assets and turnover are to be
calculated on the worldwide basis for the last financial year with
any types of assets, goods or services to be taken into account.
Financial threshold (ii) only applies to asset deals, share deals
and acquisition of control, i.e. transactions where a transaction
in respect of a specific target company or group are involved.
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In case the seller seizes to control the target entity as a result of
the transaction, its assets/turnover, as well as the assets/turn-
over of the part of the group which is outside of the perimeter of
the deal, should not be taken into account when calculating the
target’s group assets/turnover. However, if the seller disposes
of a minority stake and preserves control over the target, the
assets/turnover of the whole of the target’s group ate to be taken
into account. Joint-venture agreements between competitors
are subject to clearance if financial threshold (i) is met.

2.5 Does merger control apply in the absence of a

substantive overlap?

Yes, transactions ate to be cleared if they fall under the defi-
nition of a concentration (see question 2.1) and meet jurisdic-
tional and financial thresholds (see question 2.4), irrespective of
whether they have an actual effect on competition.

2.6 Inwhat circumstances is it likely that transactions
between parties outside your jurisdiction (“foreign-to-
foreign” transactions) would be caught by your merger
control legislation?

As mentioned in question 2.4, there are jurisdictional thresholds
which apply to foreign-to-foreign transactions. Those transac-
tions, which do not meet them, do not require clearance under
the Russian merger rules.

2.7 Please describe any mechanisms whereby the
operation of the jurisdictional thresholds may be
overridden by other provisions.

There are no such mechanisms under the Competition Law.

2.8 Where a merger takes place in stages, what
principles are applied in order to identify whether the

various stages constitute a single transaction or a series
of transactions?

There are no detailed rules on this. The Competition Law
simply states that if the transactions are interdependent, they
are to be considered as a single acquisition for the purposes of
merger control. In practice, interdependence could be estab-
lished if the relevant stages result from a single agreement, are
implemented by the same parties and/or are to be completed
within a relatively short period of time.

3 Notification and its Impact on the
Transaction Timetable

3.1 Where the jurisdictional thresholds are met, is

notification compulsory and is there a deadline for
notification?

Merger clearance is compulsory. It takes the form of pre-closing
clearance, which is required to be obtained prior to comple-
tion of the transaction (suspensory regime). There is no formal
deadline for submission of the filing, however, the parties are
expected to allow sufficient time prior to completion for them
to obtain clearance.
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3.2 Please describe any exceptions where, even though

the jurisdictional thresholds are met, clearance is not
required.

There is an exemption for intra-group transactions where the
parties are either controlled by one another by way of holding
more than 50% of the voting shares or they are under control of
the same person by way of holding more than 50% of the voting
shares. Other types of intra-group transactions, i.e. where the
parties have a relationship of some other kind (e.g. through the
ovetlapping directors/executives), require merger clearance.

3.3 Where a merger technically requires notification

and clearance, what are the risks of not filing? Are there
any formal sanctions?

The key sanction for the failure to obtain merger clearance is an
administrative fine. Itisimposed on the acquirer. If the acquirer
is a legal entity, it could face an administrative fine in the amount
of up to RUR 500,000 (approximately €6,850), and its CEO could
face an administrative fine in the amount of up to RUR 20,000
(approximately €274). For the acquirers who are individuals, the
fines are even less than those for the CEO of the acquirer which
is a legal entity. Administrative fines for the failure to obtain
merger clearance are regularly imposed by FAS both on Russian
and foreign entities and individuals. Even where the foreign
entity does not have assets in Russia/accounts in Russian banks,
the fine could be settled by arranging the sale of the shares that
this entity holds in Russian entities or its Russian assets (as the
case may be) through a public auction. There is also a risk of
the invalidation of the transaction through a court where merger
clearance has not been obtained. In order to succeed, FAS will
have to demonstrate that the transaction in question restricted or
would have restricted competition in Russia. From the practical
perspective, this risk is theoretical in relation to foreign-to-for-
cign transactions, since a Russian court decision could hardly be
enforced outside of Russia, and moreover, FAS does not actually
pursue this opportunity in practice. In addition to legal risks, one
should also consider reputational damage as a result of the failure
to notify a merger and assess “soft” risks, such as hindering a
working relationship with FAS, negative publicity, etc.

3.4 Isitpossible to carve out local completion of a

merger to avoid delaying global completion?

This is in principle possible, but it requires extra efforts and
additional paperwork. Russian merger rules do not generally
exempt intra-group transactions from notification require-
ments, but certain types of intra-group transfers could be made
without obtaining clearance. This is possible in respect of trans-
fers within a vertical chain of companies, more than 50% of
the shares of which are controlled directly or indirectly by the
same person. Therefore, Russian companies/assets that are part
of the global deal could be carved out and transferred outside
of the perimeter of the deal to other companies controlled by
the seller(s). This only works if the seller controls the target
entity by more than 50% prior to completion, otherwise the
above-mentioned intra-group carve-out is not applicable. Other
options that might be acceptable in certain jurisdictions (e.g.
warchousing, standstill agreements, etc.) do not work under the
Russian merger rules.
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3.5 Atwhat stage in the transaction timetable can the
notification be filed?

Generally, the notification could be submitted at any time.
However, it is recommended to wait until the transaction struc-
ture has finally been determined. The Russian merger rules are
sensitive to transaction structures, and several separate notifica-
tions could technically be required in respect of what is in other
jurisdictions considered as requiring a single notification.

3.6 What is the timeframe for scrutiny of the merger by
the merger authority? What are the main stages in the

regulatory process? Can the timeframe be suspended by
the authority?

Initially, FAS has 30 calendar days in order to review the noti-
fied transaction. If the transaction raises competition concerns
or additional information is required in order to assess them,
FAS may extend the review period to an additional one to two
months. However, in practice FAS tries to adhere to the initial
30 days, unless the transaction raises competition concerns,
provided that all the required documents and information are
provided along with the notification. There are no stages in
the merger review process similar to those that exist in the EU
and some other countries. FAS may issue clearance with reme-
dies even after the initial 30 days, although this rarely happens
in practice. Most typically, FAS issues decisions in relation to
transactions raising competition concerns within two months
after the submission of the relevant notification. There is the
possibility that FAS will review the transaction longer than
three months in total; this could be the case if FAS decides to
issue remedies that must be complied with prior to closing. In
this case, the maximum review period could be 13 months,
including up to nine months for the parties to comply with
pre-closing remedies and one month for FAS to review the
compliance with them. However, this happens extremely rarely
in practice because FAS has a clear preference for issuing post-
closing rather than pre-closing remedies. There is also a possi-
bility for suspension of the review period if the notified trans-
action requires clearance under the Strategic Investments Law.
In this case, the competition review is suspended until the
Governmental Committee issues its clearance decision. Other
than that, there is no other possibility for FAS to suspend the
review period, even if the parties fail to respond to additional
requests for information in a timely manner.

3.7 Isthere any prohibition on completing the
transaction before clearance is received or any

compulsory waiting period has ended? What are the
risks in completing before clearance is received?

The Russian merger rules set out the suspensory regime, i.c. the
transaction that requires clearance cannot be completed until
the clearance decision has been obtained. There are no waiting
periods after the elapsed time period of which the parties could
proceed with closing, so they have to wait for the clearance deci-
sion to be issued. There is also no possibility to request from
FAS for derogation from the suspensory regime. The risks of
gun-jumping (early closing) are the same as in the case of the
failure to obtain clearance (see question 3.3).
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3.8 Where notification is required, is there a prescribed
format?

There is no prescribed format for notifications, but the
Competition Law sets out the list of information that should
be included in the notification and the documents that must
be submitted along with it. Most generally, it is required to
provide the documents on the acquirer, the target and the trans-
action itself. All the documents issued outside of Russia are
required to be notarised, apostilled and translated into Russian.
Information to be collected includes group structures of both
the acquirer and the target, including information on the bene-
ficiaries of the acquirer (unless it is a public company and
discloses its shareholders), information on economic activities
of the parties and their groups in Russia, as well as some other
details. It is compulsory to provide all the required documents
and information as otherwise FAS has the right to return the
notification as incomplete or issue a negative clearance decision.
If there are objective difficulties with collecting certain docu-
ments and information (e.g. in case of a hostile takeover), they
should be explained to FAS in the notification, and FAS could
request the missing documents and information by itself. It is
not necessary and is not considered as best practice to engage in
pre-notification discussions with FAS, although such possibility
exists under the Competition Law.

3.9 Isthere a short form or accelerated procedure for

any types of mergers? Are there any informal ways in
which the clearance timetable can be speeded up?

There are no such forms or procedures. All the formalities must
be complied with in full irrespective of the size of the trans-
action or whether it raises competition concerns. However, as
mentioned in question 3.0, it usually takes 30 days for FAS to
issue merger clearance if the transaction does not raise competi-
tion concerns provided that the notification is complete.

3.10 Who is responsible for making the notification?

The notification must be made by the acquirer. As mentioned
in question 3.5, Russian merger rules are sensitive to transac-
tion structures, therefore, notifications could be required to be
made by several entities on the acquirer’s side depending on the
particularities of the deal.

3.11 Are there any fees in relation to merger control?

A filing fee is set at RUR 35,000 (approximately €480) per notifi-
cation. It must be paid upfront of the submission by the acquirer
or its representative.

3.12 What impact, if any, do rules governing a public

offer for a listed business have on the merger control
clearance process in such cases?

There are no special rules or particularities of merger clearance
in respect of public offers.

3.13 Will the notification be published?

FAS is technically required to make the fact of the notifica-
tion public, although in practice FAS does so in respect of those
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transactions which involve competition concerns and where
FAS would want to welcome the views of other market partici-
pants. In addition, FAS is required to publish its clearance deci-
sions. FAS publishes short notices on its website, which are in
Russian and contain only the names of the parties and very basic
details on the corporate structure of the transaction in question.
The notification itself, as well as any further submissions, is not
published and is kept confidential.

4 Substantive Assessment of the Merger
and Outcome of the Process

4.1 What is the substantive test against which a

merger will be assessed?

The substantive test applied by FAS is establishing or strength-
ening one’s dominant position or otherwise restricting competi-
tion. The authority did notissue any guidelines on the application
of this test, so the key source of information is its enforcement
practice. Having analysed FAS’s latest clearance decisions, one
could come to the conclusion that FAS prefers to issue condi-
tional clearances in respect of transactions raising competi-
tion concerns rather than prohibiting them. Prohibitions are
issued extremely rarely, and at least half of them typically result
from the parties’ failure to provide the required information
rather than competition concerns. Prohibitions on competition
grounds are likely only if the transaction results in the monopoly
or a market share far exceeding 50%.

4.2 To what extent are efficiency considerations taken

into account?

Efficiency considerations are taken into account, and there
exist cases where presumed anti-competitive mergers were
cleared because their restrictive effects were outweighed by the
gains that the customers would have obtained as a result of the
mergers. In addition to efficiencies, FAS also takes into account
wider economic considerations, such as the need to support
Russian companies in their attempts to compete against foreign
rivals on a worldwide basis.

4.3 Are non-competition issues taken into account in

assessing the merger?

Since the adoption of the strategic investment clearance regime
in 2008, non-competition issues are typically not taken into
account in the merger assessment by FAS (see question 1.1).

4.4 What is the scope for the involvement of third

parties (or complainants) in the regulatory scrutiny
process?

Third parties are generally allowed to provide their opinions on
the contemplated transactions. In respect of the mergers that raise
competition concerns, FAS typically publishes information on its
website (see question 3.12) or sometimes reaches out to specific
third parties (e.g. main customers of the parties to a horizontal
merger). However, there is no special procedure for third party
intervention into the review process. Typically, an interested third
party that want to intervene sends a statement to FAS which is
further considered by the authority along with the evidence from
other sources. However, such third party has no access to file.
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4.5 What information gathering powers (and sanctions)

does the merger authority enjoy in relation to the
scrutiny of a merger?

5.4 At what stage in the process can the negotiation of
remedies be commenced? Please describe any relevant
procedural steps and deadlines.

FAS enjoys wide information gathering powers which are
supported by administrative fines for the non-compliance with
them. In case of hostile takeovers, FAS is prepared to request the
necessary information from the target directly, but otherwise the
obligation to provide information is levied in the acquirer. The
sanctions for the non-compliance with information requests are
similar to the ones described in question 3.3. In addition to admin-
istrative fines, FAS could also reject clearance of the transaction in
case information essential for its review has not been provided.

4.6 During the regulatory process, what provision

is there for the protection of commercially sensitive
information?

It is not possible to withhold information from FAS on the
grounds that it is confidential. However, commercially or other-
wise sensitive information must be protected by the authority.
If certain information is marked by the respective party as its
commercial secret, special protection measures are applied by
FAS (e.g. restricted access to file), and FAS must not disclose it
publicly or provide a third party with access to it. Clearance deci-
sions are published on FAS’s website, although they are scarce and
contain very limited information about the notified transactions.

5 The End of the Process: Remedies,
Appeals and Enforcement

5.1 How does the regulatory process end?

The review process ends when a formal clearance decision is
issued. It could provide for unconditional clearance, or condi-
tional clearance (with remedies), or prohibit the transaction.
The final document is handed out to the acquiret’s representa-
tive and is published on FAS’s website (see question 4.6).

5.2 Where competition problems are identified, is it

possible to negotiate “remedies” which are acceptable to
the parties?

Remedies issued by FAS could be structural or behavioural in
nature. However, in practice FAS has a clear preference for
behavioural remedies. FAS can also make the implementation of
remedies a condition to clearance, but in the vast majority of cases
it issues remedies which must be complied with after completion.
The parties have a possibility to negotiate remedies with FAS,
although the process is not formalised in the Competition Law.
However, in most of the cases in practice, FAS formulates reme-
dies without consulting with the notifying party or third parties,
and it does not market test them or request for a public consulta-
tion. In exceptional cases, where the competition concerns are
significant, the proposed remedies are discussed by the case team
with the relevant sectoral expert councils that exist at FAS.

5.3 To what extent have remedies been imposed in

foreign-to-foreign mergers?

The remedy practice in respect of foreign-to-foreign mergers
does not significantly differ from the general FAS’s approach to
remedies as described above.
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There is no such procedure — see question 5.2 for details.

5.5 If adivestment remedy is required, does the merger

authority have a standard approach to the terms and
conditions to be applied to the divestment?

The divestment requirements are very rare in FAS’s enforcement
practice. However, those that are issued are typically required
to be complied with within 12 to 18 months after completion.
The authority normally requires the divestment of shares in
companies, however, the sale of certain assets or the transfer of
the client portfolios could also be a possibility. FAS does in no
way have an impact on the commercial terms of the divestment.
However, FAS may be involved if the divestment requires sepa-
rate clearance to be obtained by the acquirer.

5.6 Can the parties complete the merger before the

remedies have been complied with?

If FAS issues remedies as a condition to clearance (which it does
in exceptional cases), the parties cannot complete the transac-
tion in question until the remedies have been implemented. If
FAS issues remedies as a post-closing obligation, the parties may
proceed with closing if they accept the remedies issued.

5.7 How are any negotiated remedies enforced?

The compliance with remedies is monitored by FAS regularly.
The parties are typically required to report to FAS any significant
changes in their business activity. FAS may also request for the
information it needs from the parties at any time. The authority
does not typically require the parties to appoint monitoring trus-
tees, however, that practice starts to be developed in Russia. The
failure to comply with remedies may result in the same risks as
exist for the failure to obtain clearance (see question 3.3).

5.8 Will a clearance decision cover ancillary

restrictions?

Although FAS insists on receiving the full text of the underlying
agreement, it does not closely review and specifically clear ancil-
lary restrictions as part of its merger review. Ancillary restraints
are generally self-assessed by the parties. In rare cases, FAS
requires the parties to substantiate the non-compete obligations
or similar restrictions as part of the merger review. If the parties
have doubts regarding the legality of such provisions, they could
submit a separate notification on that to FAS. As a result of the
review of ancillary restraints, FAS can clear them or issue an
order for the parties to modify them.

5.9 Can a decision on merger clearance be appealed?

Yes, a clearance decision could be appealed to court by the noti-

fying party or any third party, which demonstrates its legitimate
interest to do so. The decision could be appealed in full or in part,
including in relation to the remedies issued. The appeal process
is typically concluded within six to nine months. Clearance deci-
sions are subject to the full judicial review. However, appeals
against FAS’s merger decisions are rare in practice.
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5.10 What is the time limit for any appeal?

The limitation period is three months after the clearance deci-
sion has been issued.

5.11 Is there a time limit for enforcement of merger

control legislation?

Such time limit is one year after the date of the transaction
which failed to be notified.

6 Miscellaneous

6.1 To what extent does the merger authority in your

jurisdiction liaise with those in other jurisdictions?

FAS historically has close relationships with competition authori-
ties of the CIS countries, primarily those of Belarus, Kazakhstan,
Armenia and Kyrgyzstan. Competition authorities from Russia,
Belarus, Kazakhstan, Armenia and Kyrgyzstan could exchange
confidential information between each other, but in practice they
still ask the parties to provide waivers. FAS is also part of the
International Competition Network and constantly looks to expand
its cooperation with other competition authorities, primarily those
of the BRICS countries and the EU and the Member States. There
have been a few merger cases recently where FAS cooperated with
other competition authorities, particularly that of the CIS coun-
tries and the EU Commission on the basis of the parties’ waivers.
In particular, FAS has reportedly consulted with them about the
remedies to be issued to the parties.

6.2 What is the recent enforcement record of the

merger control regime in your jurisdiction?

Due to low financial thresholds that are to be calculated on the
worldwide basis, FAS reviews a lot of transactions on a yearly
basis (around 1,300), although their number has significantly
reduced as compared to five years ago or so when no jurisdic-
tional thresholds existed, all intra-group transactions required
clearance and post-closing notification requirements existed
(which have been abolished recently).

6.3 Are there any proposals for reform of the merger

control regime in your jurisdiction?

FAS has developed and submitted this year to the Russian

Government for consideration a set of proposed amendments

to the Competition Law known as the “Fifth Antimonopoly

Package”. The key elements of the proposed changes in the area

of merger control are summarised below:

m  the addition of a new threshold for merger filings based
on the value of the transaction exceeding RUR 7 billion
(about €96 million);

m  the requirements for FAS to issue statements of objections
and conduct oral hearings if the notified transactions raise
competition concerns (i.e. could restrict competition);

m  the possibility for FAS to review mergers beyond the
three-month period currently set out in the Competition
Law in certain cases, e.g. in case of cross-border transac-
tions or where a statement of objection was issued by FAS;

m  the possibility to involve independent experts (including
economic experts) in the course of the review of the
merger filings that raise competition issues;
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m  the possibility to nominate independent trustees to
monitor the compliance with remedies;

m  additional types of decisions that can be issued by FAS
in merger control cases related mainly to transactions that
fall under the scope of the Strategic Investment Law or
involve IP rights; and

m  additional powers of FAS in case of the failure to comply
with remedies issued by it in respect of IP rights (including
petitioning the court to allow the use of IP rights on the
non-discriminatory basis and/or to restrict the use of IP
rights that were used in the violation of the remedy decision).

The enactment of the proposed amendments (subject to
possible revisions that they may undergo in the course of the
legislative process) is not expected earlier than until next year.

6.4 Please identify the date as at which your answers

are up to date.

The information contained herein is up to date as at 1 November
2019.

7 Is Merger Control Fit for Digital Services
and Products?

7.1 Isthere or has there been debate in your

jurisdiction on the suitability of current merger control
tools to address digital mergers?

Yes, there is an ongoing debate in the Russian competition law
community as to the suitability of the current merger control
regime for digital mergers. Some senior FAS officials acknowl-
edged that the existing national merger control regime is not
fully adequate to address the complex issues arising in the
context of global mergers particularly involving digital technol-
ogies and other intangible assets. It was proposed to address
these concerns in the draft amendments to the Competition
Law known as the Fifth Antimonopoly Package (see question
6.3 above for details).

7.2 Have there been any changes to law, process or

guidance in relation to digital mergers (or are any such
changes being proposed or considered)?

Except for some limited changes proposed as part of the Fifth
Antimonopoly Package (see question 7.1 above), the Competition
Law has not been updated to address the issues specific of digital
mergers. However, in its merger control practice, FAS acknowl-
edges the impact of merger transactions on innovations and
access to data platforms which have been demonstrated in the
context of the review of the Bayer-Monsanto merger (see ques-
tion 7.3 below). Generally, the absence of specific legal provi-
sions applicable to digital mergers does not prevent FAS from
addressing specific issues related to them using its general
powers under the Competition Law.

7.3 Have there been any cases that have highlighted

the difficulties of dealing with digital mergers, and how
have these been handled?

Yes, this was the case in particular in the context of approval of
the Bayer-Monsanto merger where FAS assessed the impact of
this transaction on competition in various markets, including
the impact of the combination of digital resources and platforms
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Russia

of the merging companies on their ability to eliminate compet-
itors from relevant markets and create barriers to entry. FAS
deemed that access to certain grain growing technologies would
have likely resulted in the parties’ ability to eliminate competi-
tion with traditional farmers in the near future. A particular
problem was establishing dominance because the parties’
market shares in Russia were not significant. So, FAS basi-
cally based its remedy decision not on the concept of dominance
but used a more general concept of the risk of the restriction of
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competition as a result of the deal. In order to mitigate nega-
tive effects of the merger, FAS issued a set of unprecedented
remedies/conditions including, inser alia, the mandatory transfer
of digital technologies and data of the merged company to be
used by Russian agricultural companies on a non-discriminatory
basis. The FAS head Igor Artemiev pointed out that the Bayer-
Monsanto merger has set a precedent that will likely be applied
by FAS to other merger transactions in innovative markets.
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